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The recent debt crisis in Europe has resulted in a significant number of structural reforms
implemented in EU Member States across various fields, including the labour market, either
in the context of the bailout mechanisms or the EU Economic Governance framework. This
development has provoked fundamental rights concerns and has consequently given rise to
litigation strategies that put austerity reforms under the test of legality before supranational and
national competent bodies and courts. However, the jurisprudence that has developed in that
regard seems incoherent and shows real differences in approach. This study analyses the paths of
judicial reasoning that supranational and Greek bodies have adopted in fundamental rights cases
challenging austerity-based labour market reforms implemented in Greece during the European
Debt Crisis. It concludes that different paths of reasoning have been adopted, which could even be
regarded as conflicting at several instances. They are thus reflecting the well-known particularities
and discrepancies of fundamental rights protection in Europe as well as the conflicting relationship
of social rights with economic and fiscal considerations imposed by austerity in times of crisis and
beyond.
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1 INTRODUCTION

In 2007, the world witnessed one of the most severe crises since WWII: the global
financial crisis. In a globalized world, markets interrelate in such a way that the
crisis that burst in the United States quickly spread into Europe, putting intense
pressure on banks, and as a consequence of the so-called ‘doom loop’, on states and
institutions to confront the emergency that was threatening the viability of the
Euro. The first EU country to harshly face the crisis implications was Greece,
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followed by Ireland, Portugal, Italy, Spain and Cyprus. This ‘spill-over effect’
established the Sovereign Debt Crisis in Europe, starting in 2009. At that time
Greece was already struggling with high public debt and was unable to handle such
a situation itself, resorting to assistance from the outside. For that purpose, and due
to the lack of an EU legal financial support mechanism, the lack of enough EU
firepower to deal with a massive sovereign debt crisis1 and the difficulties of
increasing the EU budget,2 various European loan facilities were created either
by bilateral/international agreements or within EU law between 2010 and 2015.
This assistance, however, was not given unconditionally but under the strict
conditionality requirement of implementing austerity-based policies under the
agreement of Memoranda of Understanding (‘MoU’), negotiated and monitored
by the so-called ‘Troika’. ‘The age of austerity’,3 an economic policy choice
deemed a necessity, had just begun.

The application of austerity policies either within the context of the financial
mechanisms or that of the EU Economic Governance has been heavily criticized.
The criticism focuses inter alia on the fact that these policies shift the burden of the
crisis onto States and their citizens,4 they neglect to consider their social impact
especially on the vulnerable5 and largely affect individuals’ ability to enjoy funda-
mental (social) rights to the detriment of national sovereignty and the European
social model. More specifically, a blow-out has been struck on labour rights and
relations; Greece and other countries under bailouts have witnessed structural
reforms under the ‘neoliberal dogma of liberalization and deregulation’6 of individual
labour relations and break down of the collective bargaining system towards
flexible and insecure paths.

Nevertheless, despite these reforms, no significant signs of progress towards
the intended economic goals of ‘fighting unemployment and restoring competitiveness’7

1 B. de Witte, Using International Law in the Euro Crisis Causes and Consequences, Work. Paper No. 4,
ARENA 4 (2013).

2 C. Kilpatrick, On the Rule of Law and Economic Emergency: The Degradation of Basic Legal Values in
Europe’s Bailouts, 35(2) Oxf. J. Leg. Stud. 334 (2015).

3 P. O’ Connell, Let Them Eat Cake: Socio-Economic Rights in an Age of Austerity, in Human Rights and
Public Finance (A. Nolan, R. O’Connell & C. Harvey eds, Hart Publishing 2012).

4 IMF, Greece: Ex Post Evaluation of Exceptional Access Under the 2010 Stand-By Arrangement, IMF Country
Report No. 13/156 (2013), http://www.imf.org/external/pubs/ft/scr/2013/cr13156.pdf (accessed 18
July 2019).

5 R. O’ Gorman, The Failure of the Troika to Measure the Impact of the Economic Adjustment Programmes on
the Vulnerable, 44(3) Legal Issues Econ. Integration 267 (2017).

6 M. Yannakourou & C. Tsimpoukis, Flexibility Without Security and Deconstruction of Collective
Bargaining: The New Paradigm of Labor Law in Greece, 35(3) Comp. Lab. L. Pol’y J. 333 (2014).

7 Hellenic Parliament, MoU on Specific Economic Policy Conditionality 25 (2012), https://www.hellenic
parliament.gr/UserFiles/c8827c35-4399-4fbb-8ea6-aebdc768f4f7/18_%CE%A0%CE%91%CE%A1%
CE%91%CE%A1%CE%A4%CE%97%CE%9C%CE%91_V_2_%CE%91%CE%93%CE%93_MoU_%
CE%9A%CE%91%CE%A4%CE%91%CE%98%CE%95%CE%A3%CE%97%20%CE%92%CE%9F%
CE%A5%CE%9B%CE%97_10-2-2012%5B1%5D.pdf (accessed 17 Jan. 2020).
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have been noted so far in Greece. Unemployment still stands at the high rates of
16.4% and 32.4% for the young,8 gross domestic product (‘GDP’) growth remains
subdued and fragile9 and the public debt still stands at the outstanding 181.2% of
GDP,10 while according to latest forecasts, these numbers are expected to drasti-
cally increase as a result of the coronavirus outbreak.11 It is important to note in
that regard, that the third Greek MoU formally reached its end on 20 August
2018.12 However, as announced by the EU Institutions,13 Greece has now entered
a post-Memorandum Enhanced Surveillance Procedure,14 which is considered
even stricter than that of other countries that have exited similar programs.15 In
that context, there is a governmental commitment to continue structural reforms
in certain areas including the labour market and to keep untouched most of the
reforms that have been implemented with the previous memoranda at least until
2022 (‘principle of irreversibility’16). Nonetheless, these policy responses to the
crisis have foregrounded legal gaps when it comes to securing socio-economic
rights protection across the various levels of external influence,17 therefore funda-
mental rights are a matter that is and should still be on the agenda.

8 ELSTAT, Press Release of 9 April 2020 (2020), https://www.statistics.gr/en/statistics/-/publication/
SJO02/- (accessed 19 Apr. 2020).

9 G. Argitis & N. Koratzanis, August 2018: New Challenges for EU, Uncertain Prospects for Greece, Social
Europe (2018), https://www.socialeurope.eu/Aug.-2018-new-challenges-for-eu-uncertain-pro
spects-for-greece (accessed 18 July 2019).

10 ELSTAT, Press Release of 21 October 2019 (2019), https://www.statistics.gr/en/statistics/-/publica
tion/SEL03/- (accessed 17 Jan. 2020).

11 IMF, World Economic Outlook, April 2020: Chapter 1 (2020), https://www.imf.org/en/Publications/
WEO/Issues/2020/04/14/weo-april-2020 (accessed 20 Apr. 2020).

12 ESM, Greece Successfully Concludes ESM Programme, Press Release of 20 Aug. 2018 (2018), https://www.
esm.europa.eu/press-releases/greece-successfully-concludes-esm-programme (accessed 18 July 2019).

13 Council of the EU, Eurogroup Statement on Greece, Press Release 390/18 of 22 June 2018 (2018), http://
www.consilium.europa.eu/en/press/press-releases/2018/06/22/eurogroup-statement-on-greece-22-
june-2018/pdf (accessed 18 July 2019); European Commission, Press Release of 11 July 2018 (2018),
http://europa.eu/rapid/press-release_IP-18-4381_en.htm; European Commission, Fact Sheet of 11
July 2018 (2018), http://europa.eu/rapid/press-release_MEMO-18-4382_en.htm (accessed 18 July
2019).

14 See Regulation (EU) 472/2013 of the European Parliament and of the Council of 21 May 2013 on the
strengthening of economic and budgetary surveillance of Member States in the euro area experiencing
or threatened with serious difficulties with respect to their financial stability, OJ L 140, 27 May 2013,
at 1. See also Commission Implementing Decision (EU) 2018/1192 of 11 July 2018 on the activation
of enhanced surveillance for Greece, OJ L 211, 22 Aug. 2018, at 1, and Commission Implementing
Decision (EU) 2019/338 of 20 Feb. 2019 on the extension of enhanced surveillance for Greece.

15 For example, review missions every three months instead of six. For the latest (fifth) enhanced
surveillance report of 26 Feb. 2020 see European Commission, Enhanced Surveillance Report-Greece
(Feb. 2020), https://ec.europa.eu/info/sites/info/files/economy-finance/ip123_en_0.pdf (accessed 20
Apr. 2020).

16 EFSYN, ‘Hot’ Eurogroup for Installment, Surveillance and Debt (21 June 2018), http://www.efsyn.gr/
arthro/kayto-eurogroup-gia-dosi-epopteia-kai-hreos; EFSYN, Austerity and Debt (5 July 2018) (in
Greek), http://www.efsyn.gr/arthro/litotita-kai-hreos (accessed 18 July 2019).

17 M. E. Salomon, Of Austerity, Human Rights and International Institutions, 21(4) Eur. L.J. 29 (2015).
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In Greece, austerity policies have been targeting fundamental rights and
especially work rights with the forced imposition of measures such as reduction
of salaries and minimum wage, weakening of labour protection, decentralization of
the collective bargaining system and reduction of trade unions’ power, leading to a
decline of fundamental labour law principles18 and deterioration of working and
living conditions.19 These developments have given rise to litigation strategies that
put austerity reforms under the test of legality before supranational and national
competent treaty-monitoring bodies and courts with a clear focus on policy
reform.20 Nevertheless, the jurisprudence that has developed in that regard seems
incoherent21 and shows real differences in approach,22 consequently leading to the
question: What paths of judicial reasoning do supranational and Greek bodies
adopt in fundamental rights cases challenging austerity-based labour market
reforms23 implemented in Greece during the European Debt Crisis?

To address this question, this study is structured as follows: Chapter 2 discusses
several cases brought before the Greek Council of State, chapter 3 analyses the famous
Koufaki case before the European Court of Human Rights (‘ECtHR’) and chapter 4
examines various judgments of the Court of Justice of the European Union (‘CJEU’).
Subsequently, chapter 5 scrutinizes the quasi-case law of the European Committee of
Social Rights (‘ECSR’ or ‘Committee’) and chapter 6 summarizes the findings and
provides recommendations for future policy and judicial practice.

2 GREEK COUNCIL OF STATE

In Greece there is no Constitutional Court, and judicial review of legislation is
mainly incidentally and in concreto diffused to all courts, which have the power, over
the course of an ordinary dispute brought before them, to refuse to apply a legal
provision if it is contradicting the Greek Constitution and ratified international
treaties.24 Notwithstanding, the Council of State, the highest court in the adminis-
trative jurisdiction, has a central role and produces the most important case law in

18 A. Kazakos, Collective Labour Law 6 (3d ed., Sakkoulas Publications 2013) (in Greek).
19 A. Koukiadaki & L. Kretsos, Opening Pandora’s Box: The Sovereign Debt Crisis and Labour Market

Regulation in Greece, 41(3) I. L.J. 276 (2012).
20 E. Psychogiopoulou, Welfare Rights in Crisis in Greece: The Role of Fundamental Rights Challenges, 2014

(1) Eur. J. Soc. L. 17 (2014).
21 L. Mola, The Margin of Appreciation Accorded to States in Times of Economic Crisis: An Analysis of the

Decision by the European Committee of Social Rights and by the European Court of Human Rights on National
Austerity Measures, 5(1) Lex Soc.: Rev. Der. Soc. 176 (2015).

22 C. Kilpatrick & B. de Witte, A Comparative Framing of Fundamental Rights Challenges to Social Crisis
Measures in the Eurozone, 2014(1) Eur. J. Soc. L. 2 (2014); C. Kombos, Constitutional Review and the
Economic Crisis: In the Courts We Trust? – Part Two, 25(2) Eur. Pub. L. 229 (2019).

23 The study does not engage in examining pension and social security reforms.
24 For an analysis of the lower Greek courts’ jurisprudence on austerity measures breaching social rights seeK.

Pavlidou, Social Rights in the Greek Austerity Crisis: Reframing Constitutional Pluralism, 10(2) I. J. P. L. 305
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the context of this study, in particular because applicants have the right to demand
directly from the Court the annulment of general administrative acts (secondary
legislation) that execute provisions found e.g. in legislation implementing the
MoUs.25 The Council of State may in that context declare an administrative act as
unconstitutional –or contrary to European or international law–. This results in the
act not producing any legal effect inter partes, although that conclusion would also be
important for the general application of the statute at stake as it creates a (non-
binding) precedent that is likely to influence subsequent case law. In the pages that
follow, there is an analysis of a few cases that are the most representative of the
manner in which the Council of State has judged on the conformity of austerity-
based labour market reforms, adopted during the crisis to implement the MoUs,
with the Greek Constitution and international human rights treaties.26

2.1 COUNCIL OF STATE DECISION NO. 668/2012 (PLENARY) (2012)

On 26 July 2010 the Athens Bar Association, ADEDY (the ‘Confederation of Greek
Civil Servants’ Trade Unions’) and thirty other organizations and individuals brought
a case before the plenary of the Greek Council of State against the Ministers of
Finance, Labour and Social Security, asking for the annulment of various adminis-
trative acts providing for cuts in wages, allowances-bonuses and pensions in the public
sector, adopted to implement austerity legislation of the First MoU.27 They argued
that the acts at stake breach their rights as protected by the Constitution and interna-
tional treaties. At the admissibility stage, many requests, such as the allegations that
collective labour rights have been violated, were deemed inadmissible for various
reasons, e.g. for not being enforceable or directly affecting the applicants or the
members of the organizations. Several requests though were considered admissible.
The plaintiffs based their arguments on the general and automatic character of the
measures as well as their retroactive and permanent nature, and disputed whether they
serve the general interest or respect a decent standard of living.

The Council of State’s stance was to reject all the plaintiffs’ claims28 and deem
the contested measures constitutional. Initially, it laid down the applicable

(2018), in which it is argued that lower courts followed a different path of reasoning than the Council of
State, by safeguarding the direct interests of individuals and ‘reconstitutionalizing’ labour rights.

25 Additionally, through the ‘pilot trial’ procedure, lower administrative courts may refer important cases
to the Council of State.

26 Greek courts’ decisions have been collected through the ‘NOMOS’ database, https://lawdb.intrasoft
net.com/.

27 Law 3845/2010.
28 The Court implicitly rejected their claim for a preliminary ruling to the CJEU without any justifica-

tion for doing so. It is also noteworthy that in Koufaki and ADEDY v. Greece, analysed below, the
ECtHR did not assess this lack of action by the Council of State in light of Art. 6 para. 1 ECHR.
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provisions of the EU and human rights treaties as well as the background of
Greece’s integration into the EU until the crisis. When examining the claims
concerning alleged violations of fundamental rights, the judges commenced their
analysis by referring to the ECtHR’s case law on Article 1 (right to property) of the
First Additional Protocol to the European Convention of Human Rights
(‘ECHR’). They stated, that although the latter protects the right to an income
(and a pension), it does not guarantee a right to a certain income (or pension)
except where citizens’ decent standard of living is at risk. As a result, the legislator
can impose (appropriate, necessary and not disproportionate) restrictions to the
right to property, e.g. by adjusting the amount of income of public servants when
that is justified by a ‘general public interest’, such as a particularly serious financial
situation. In addition, when defining that general public interest, the legislator has a
wide margin of discretion, while there is also a marginal possibility of judicial
review.

The Council of State, subsequently, went through a proportionality test to
conclude that cuts in salary, allowances-bonuses and pensions of public servants
were justified by the ‘compelling public interest of consolidation of public finances’ (or
‘financial public interest’) and were not manifestly inappropriate or unnecessary, as
they are part of a general economic programme planned to tackle the emergency
of the crisis. In that regard, the majority of the judges rejected the plaintiffs’ claims
that there was no study of alternative less onerous measures that could have been
taken. It should be noted, though, that six judges dissented in that regard, claiming
that it is the duty of the legislator under Article 25(1) of the Constitution to
consider alternative measures.

In conclusion, the Council of State found no violation of Article 1 of the
First Additional Protocol to the ECHR (four judges dissented in that regard)
and briefly rejected the claim that the principle of proportionality, as enshrined
in Article 25(1), as well as the right to property under Article 17 of the
Constitution have been violated. It, subsequently, referred to Article 2(1) of
the Constitution (human dignity), finding no violation either (again with the
dissenting opinion of six judges) since the applicants did not invoke or prove
any risk to their decent standard of living caused by the measures at stake. The
same conclusion was reached concerning alleged breaches of the principles of
equality and equality before public charges enshrined in Article 4(1) and (5) of
the Constitution respectively, with the justification that reductions in the wages
of public servants whose income is under EUR 3.000 did not result in an equal
treatment of different situations. It should be noted, however, that eight judges
dissented at this point claiming that only one category of the population is
targeted by the measures and no counterweight measures were provided for
their protection.
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2.1[a] Comments

It should, primarily, be noted, that the use of the ‘state of emergency doctrine’ is
prevalent throughout the whole decision in the Council of State’s justifications
based on the general public interest, although the constitutional provisions of the
state of emergency were not triggered.29 Thus, the supreme judges seem to accept
that, in times of emergency, constitutional rights are subordinated to the protection
of the public interest, and the legislator’s policy choices in that context are justified.
It is, nonetheless, striking, that the Council of State here is enlarging the concept of
public interest to include not only economic policies but also the country’s
immediate cash needs, introducing ipso facto a new legal concept of ‘financial public
interest’.30 The limits to this concept seem to be respect to human dignity, equality
before public charges and proportionality as protected by the Constitution, how-
ever, in this case, they did not alter the Court’s conclusions.

As regards, specifically, the Council of State’s proportionality review, although
it was declared that, for the reasons explained above, judicial review of the
measures at stake would be marginal, it paradoxically did the exact opposite, as it
exercised a rigorous version of it in order to verify that the measures are
proportionate.31 When examining necessity, though, the Council of State did
not engage in the juxtaposition of a particular measure with other alternative
measures; what it actually did was to reverse the burden of proof so that the
plaintiffs had to show evidence that the legislator took into consideration the
wrong elements and facts when drafting the measures at stake.32 This results in
proportionality33 backing up austerity policies and relieving the legislator from the
obligation to justify measures breaching fundamental rights during the crisis.
Consequently, through this questionable interpretation, the Council of State
found no breach of fundamental rights by measures reducing wages of public
sector employees.

It is remarkable, however, that the Council of State’s reasoning was altered in
subsequent cases concerning specific reductions in wages of armed, security and

29 That is, Art. 48 of the Constitution.
30 M. Yannakourou, Austerity Measures Reducing Wage and Labour Costs Before the Greek Courts: A Case

Law Analysis, 11(2) Irish Emp. L. J. 39 (2014).
31 X. Contiades & I. A. Tassopoulos, The Impact of the Financial Crisis on the Greek Constitution, in

Constitution in the Global Financial Crisis, A Comparative Analysis 207 (X. Contiades ed., Routledge
2013).

32 By contrast, in subsequent cases before it (see e.g. Council of State Decisions Nos 2287/2015, 2288/
2015, and 2289/2015 (Plenary) (2015)) the Council of State put the burden of proof this time on the
State to prove that the (social security) measures at stake do not put in risk the decent standard of living
of employees and pensioners.

33 For a criticism of proportionality during the crisis see X. Contiades & A. Fotiadou, Socio-economic
Rights, Economic Crisis, and Legal Doctrine: A Reply to David Bilchitz, 12(3) Int’l J. Const. L 740 (2014).
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police forces’ personnel,34 university professors35 and doctors of the National
Healthcare System,36 thus inaugurating an era of strong form of judicial review of
socio-economic legislative measures,37 that has even been described as ‘anti-austerity
judicial activism’.38 In those cases, the financial public interest was found not enough
to justify under the Constitution the reductions in wages of the specific categories of
employees, since it has been weakened and is not as absolute as it was when the
measures condemned in decision No. 668/2012 were taken.39 In addition, the
specific employees were deemed especially important for the functioning of the
State. Therefore, those wage reductions were found to be contrary to Articles 4(5)
(equality before public charges), 25(4) (social and national solidarity) and 21(3)
(protection of healthcare) of the Constitution respectively. It is, nonetheless, note-
worthy that the Council of State decided to annul the contested measures in this case
not retroactively (i.e. from the time of their adoption), but from the time of the
publication of its decision (except with respect to four plaintiffs) for reasons of public
interest and the well-known cash difficulties of the Greek State.

To conclude, as seen, the gradual decline of the pressure precipitated by the
debt crisis in Greece seems to reflect a shift in the reasoning of the Council of State
vis-à-vis austerity measures imposing wage reductions and their compatibility with
fundamental rights. The Supreme Administrative Court seems as of late to refrain
from exercising self-restraint40 based on a questionable proportionality test, and to
start focusing on the cumulative effect of the measures and the assessment of
whether the legislator has justified sufficiently the legislative choices made
throughout the crisis. Nevertheless, it is still to be seen if this case law concerning
reductions of public sector employees’ salaries will remain fragmented41 or will

34 Council of State Decisions Nos 2192/2014, 2193/2014, 2194/2014, and 2195/2014 (Plenary) (2014);
1125/2016 (Plenary) (2016).

35 Council of State Decision No. 4741/2014 (Plenary) (2014) and No. 479/2018 (Plenary) (2018).
36 Council of State Decision No. 431/2018 (Plenary) (2018).
37 A. Vlachogiannis, From Submission to Reaction: The Greek Courts’ Stance on the Financial Crisis, EAP 9

(2016), https://www.eap.gr/images/stories/pdf/paperdeo10/A-Vlachogiannis-From-submission-to-
reaction-The-Greek-Courts-stance-on-the-financial-crisis.pdf (accessed 18 July 2019).

38 A. Kaidatzis, Socio-economic Rights Enforcement and Resource Allocation in Times of Austerity: The Case of Greece
2015–2018, 18 (2019), https://www.academia.edu/39174425/Socio-economic_rights_enforcement_
and_resource_allocation_in_times_of_austerity_The_case_of_Greece_2015-2018 (accessed 20 Apr. 2020).

39 Yannakourou, supra n. 30, at 48.
40 Compare the stance of the Portuguese Constitutional Court, which did not hesitate to exhibit judicial

activism even from the outset of the debt crisis in Portugal. See e.g. decisionsNos 396/2011 (2011), 353/2012
(2012), 187/2013, 474/2013, and 574/2014 (2014) cited in M. Nogueira de Brito, Putting Social Rights in
Brackets? The Portuguese Experience with Welfare Challenges in Times of Crisis, 2014(1) Eur. J. Soc. L. 93 (2014).

41 See already recent important Decisions No. 1307-1316/2019 of the Council of State (Plenary) (2019),
in which it was decided that the abolition by law (Law 4093/2012) of Easter, Christmas, and Holidays
allowances of public sector employees is not unconstitutional, as their wages still ensure a decent
standard of living. Notably, a section of the Court had in decision No. 2626/2018 decided the exact
opposite before referring the case to the plenum.
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turn into a dialogue of the judiciary with the legislator that is coherent and resistant
to the continuing impact of the crisis.42

2.2 COUNCIL OF STATE DECISION NO. 2307/2014 (PLENARY) (2014)

In case No. 2307/2014, the Council of State was called by nine trade unions (includ-
ingGSEE, the ‘Greek General Confederation of Labour’) and one individual to annul
on various grounds Ministerial Decision No. 6/28 February 2012, that specifies Law
4046/2012. The latter contains inter alia plenty of collective labour law measures43

that implement the second MoU, targeting employees in the private sector. The
supreme judges, primarily, citing decision No. 668/2012, introduced the background
of financial assistance given to Greece as well as the reforms that were put forward by
the contested act. Regarding the allegation that ‘collective autonomy’44 under Article
22 of the Constitution has been violated, the Council of State, following its case law,
stated that the exclusive regulation by the legislator of working conditions and their
removal from the scope of collective autonomy is permitted when there are reasons of
‘public and general social interest’ connected with the functioning of the national econ-
omy. It then admitted that the measures at stake limit the social partners’ power to
regulate working conditions and constitute a serious decline in workers’ rights; they
are, nevertheless, integrated into a broader set of measures aimed to reduce public debt
and deficit that extends to many areas of public policy.

Thus, the measures at stake, which were adopted under ‘exceptional circum-
stances’, are not inappropriate or unnecessary for the attainment of their constitu-
tional goals nor do they affect the core of the rights enshrined in Articles 22 and 23
of the Constitution (freedom to unionize), as they still enable employees to bargain
to improve their working conditions. As a result, no violation was found in that
context, while it should be noted that ten judges dissented at this point, arguing
that there is a violation of the core of the rights enshrined in Articles 22 and 25 of
the Constitution (principle of proportionality). In addition, they stated that the
public interest justification is not enough, since a feasibility study45 should have
taken place to assess the necessity of the measures. The Council of State used the

42 Vlachogiannis, supra n. 37, at 19.
43 For example, realignment of the level of the minimum wage, reduction of wages by 22% in general

and by 32% for young persons, suspension of all automatic wage increases based on maturity clauses,
introduction of maximum duration of collective agreements and elimination of unilateral recourse to
arbitration.

44 ‘Collective autonomy’ is the right of workers’ and employers’ representative bodies to negotiate
collectively, and to define jointly the terms and conditions of employment, as well as to resort to
arbitration in the event that negotiations fail, without State intervention.

45 Compare subsequent Council of State Decision No. 2288/2015 para. 7, supra n. 32, in which the
Court obliged the legislator to justify choices made based on a ‘specific, in-depth and scientifically
documented study’.
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similar justification of ‘overriding social interest’ to also reject the claims that the
reductions of private sector employees’ wages are contrary to Articles 2(1) (human
dignity) and 5(1) (right to participate in social, economic and political life) and that
by-law amendments to collective agreements are contrary to Article 22(1) of the
Constitution (right to work). As regards the allegation that Article 4(1) and (5) of
the Constitution (equality and equality before public charges) has been violated
due to the fact that the measures target only one category of the population
(private sector employees), the Council of State added that other categories of
the population and even entrepreneurs have been hurt by the measures.

The same conclusion was reached by the Council of State regarding the
allegation that Articles 22 and 23 of the Constitution have been breached by the
enactment of provisions introducing maximum duration and partial abolition of
the after-effect of collective agreements, with the following justification: The aim
of the legislator was to adjust working conditions to the fiscal crisis and the general
framework adopted to tackle it, thus, social partners can still bargain autonomously.
And as regards the after-effect of collective agreements and, consequently, the
deterioration of the workers’ position, it is constitutionally tolerable under the
current situation. By contrast, the Council of State, surprisingly, found the provi-
sion abolishing unilateral resort of trade unions to arbitration after the failure of
negotiations to conclude a collective agreement, as well as the provision restricting
the scope of arbitration to determining only minimum wage, as breaching Article
22 of the Constitution. It stated, concretely, that the constitutional reference to
arbitration would be superfluous if resort to the latter was only by consensus and
only to determine a part of the dispute.

The Council of State then went on to review the conformity of the measures
at stake with Article 11 ECHR (freedom of assembly and association) but merely
repeated that the measures at stake do not affect the core of the rights enshrined
therein, therefore it found no violation. In line with its reasoning in decision No.
668/2012, the Council of State also found no violation of Article 1 of the First
Additional Protocol to the ECHR, as the latter does not guarantee a right to a
wage of a specific amount, and the fiscal problem of the country constitutes a
public interest reason for restricting the right to property. With regard, finally, to
the allegations that International Labour Organization (‘ILO’) Conventions Nos
87, 98 and 154 and the European Social Charter (‘ESC’ or ‘Charter’) have been
violated, the Council of State cited its settled, albeit criticized46 case law that
conceives these treaties as merely containing indications to the legislature, which in

46 N. A. Papadopoulos, The European Social Charter’s Effect in Greek Courts’ Case Law, 78(11) Epith.Ergat.
Dikaiou 1351 (2019) (in Greek).
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the case of Greece have already been realized in Articles 22 and 23 of the
Constitution, and thus rejected the claims.

2.2[a] Comments

In case No. 2307/2014, the Council of State followed a slightly different path of
reasoning than in case No. 668/2012, but with a similar result, despite the harsh
criticism it received in the meantime by the dissenting judges and scholars of
constitutional and labour law.47 Although it abandoned the concept of an ‘over-
riding financial public interest’ that justifies interference with fundamental rights, it
established the equivalent ‘overriding general social interest’ to justify restrictions of
collective labour rights as long as the principle of proportionality is respected.
Proportionality in that regard suggests that the measures need to be appropriate,
necessary but also temporary, meaning that they should be applicable as long as
they are necessary. The Council of State, however, once again, as in decision No.
668/2012, refrained from considering whether the austerity measures at stake are
temporary, something that is highly doubtful, especially today after eight years of
MoU implementation and two years of post-memorandum enhanced surveillance.
This puts the Council of State in a situation of logical inconsistency with the ‘state
of emergency doctrine’ that it employs, due to its unwillingness to put obstacles in
the way of enforcement of the obligations undertaken by Greece towards its
creditors for the sake of fundamental rights.

The only exception and novelty of this decision is the judges’ stance towards
arbitration as protected under Article 22(2) of the Constitution. Even though the
Council of State validated all the rest of the measures affecting collective auton-
omy, in the case of arbitration it adopted an interpretation that safeguards the
existence of collective agreements and arbitration awards instead of individual
employment contracts, in which the employer is in a dominant position.48 It is
noteworthy, that it is the first time the Council of State declared an austerity
collective labour law measure, adopted during the debt crisis, as infringing the
Constitution, after four years of implementation of the economic adjustment
programme for Greece.

Nevertheless, it still refused to examine the measures under the ESC by not
accepting its enforcement in the (monist) Greek legal order under Article 28(1) of
the Constitution, through the recognition of the direct effect of its provisions. In

47 See e.g. D. A. Travlos-Tzanetatos, State of Emergency, Public Interest and Constitutional Review, 74(1)
Epith.Ergat.Dikaiou 29 (2015) (in Greek).

48 A. Kazakos, Collective Labour Agreements and Mediation-Arbitration After Plenum of Council of State 2307/
2014 and Law 4303/2014, 74(1) Epith.Ergat.Dikaiou 113 (2015) (in Greek).
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that regard, the judges put forward a rather controversial argument that heavily
restricts the nature and scope of international social rights. Namely, that treaties
enshrining such rights merely contain suggestions of declaratory and programmatic
nature to the legislator, whereas they admittedly contain provisions of binding
(hard law) nature49 that grant individuals justiciable rights of clear, precise and at
times unconditional nature, compliance with which may be monitored by the
European Committee of Social Rights as well as national courts.

3 EUROPEAN COURT OF HUMAN RIGHTS

3.1 KOUFAKI AND ADEDY V. GREECE, 57665/12 AND 57667/12, 7 MAY 2013

The famous Koufaki and ADEDY v. Greece are two similar cases joined by the
Court in one, that concerned Mrs Koufaki, a lawyer working in the public sector
under a private law fixed-term contract, and ADEDY, the ‘Confederation of
Greek Civil Servants’ Trade Unions’. They complained before the ECtHR for
reductions of pay –imposed to all public servants irrespective of salary– by statutes
implementing the first Greek MoU, alleging that the reductions led to a drastic fall
in their standard of living and ipso facto violated Article 1 of the First Additional
Protocol to the ECHR.50 In particular, the applicants claimed, on the one hand,
that the right to payment of salary forms part of their possessions and is therefore
protected under the Convention and, on the other hand, that the abolition or
reduction of Christmas, Easter, holiday and other allowances amounted to depri-
vation of possessions, which should be considered a last resort measure.

In that regard, the applicants asserted that the adverse economic situation and
the ‘public interest’ concept under Article 1(1) is not only relevant for the interests
of the State’s treasury and the elimination of deficit but, when invoked, it should
contain an economic study that examines in advance all alternative solutions and
measures with a less drastic impact. In addition, with respect to proportionality, in
the applicants’ view, the legislature should have examined a priori the possible
(temporary or permanent) impact of the measures at stake, if their scope and
duration is compatible with the aim pursued and if any compensatory measures
were foreseen (which according to the first applicant were not).

49 See also S. Koukoulis-Spiliotopoulos, Austerity Measures in Greece and Human Rights: Judgments of
International Bodies, EU Law and Examples of Greek Jurisprudence, 644(2) Epith.Dik.Koin.Asfaliseos
229 (2014) (in Greek).

50 ADEDY, on the one hand, also invoked Arts 6(1), 8, 13, 14 and 17 of the Convention, however the
Court paid no attention. On the other hand, it paradoxically did not invoke Art. 11 of the Convention
although it had brought such a claim before the Greek Council of State in case No. 668/2012 that led
to this case.
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The Court’s reaction was to reject the applicants’ claims deeming them mani-
festly ill-founded and thus inadmissible. It should be noted, that considering a claim
as manifestly ill-founded gives the extraordinary possibility to the ECtHR to
evaluate the merits of the case before finding it inadmissible, thus raising a procedural
and substantive barrier that is hard for applicants to break. At the same time, it also
gives the opportunity to the Court to weed out difficult cases in light of its heavy
case-load. The Court, primarily, emphasized the wide margin of appreciation that it
awards to Member States in regulating their social policy. It also pointed out its
subsidiary role through its case law, that is especially apparent when states enact laws
to balance state expenditure and revenue that involve political, economic and social
issues, unless the judgment of the national courts (or the legislature’s interpretation of
the ‘public interest’ notion) is manifestly without reasonable foundation.

Subsequently, it went on to establish the relevance of Article 1 of the First
Additional Protocol to the ECHR with respect to salaries or welfare benefits –
although it does not give a right to a particular amount of salary or pension–. It
noted that under the proportionality test, there must be a fair balance between the
demands of the general interest of the community and fundamental rights protec-
tion, which is not found if the person concerned has to bear an individual and
excessive burden. The Court then stated that the restrictions at stake should not be
regarded as deprivation of possessions but as interference with the right to peaceful
enjoyment of possessions, which is nevertheless provided for by law and is justified
by the ‘existence of an exceptional crisis without precedent in recent Greek history’.51

Consequently, the measures and aims of the Greek Economic Adjustment
Programme, as well as the legislator’s actions, were in the public interest. When
it comes to proportionality and the ‘fair balance’ criterion discussed above, the
Court stated that although the measures were not temporary, they were justified by
the budgetary crisis but also by the fact that the applicants did not claim that the
measures worsened their situation in a way that they risked falling below the
subsistence threshold. Finally, the Court noted that there were compensatory
measures put in place and that it is not for the ECtHR to decide whether
alternative solutions in the discretion of the legislature would be best-suited.

3.1[a] Comments

It is important to note, primarily, that the plaintiffs in this case were two of the
more than thirty applicants of case No. 668/2012 before the Greek Council of
State, discussed above, who decided to bring the case to the ECtHR after
exhausting the national remedies. The Court, by contrast to the ECSR, which

51 Koufaki and ADEDY, supra n. 28, para. 36.
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examined plenty of international materials in the cases analysed subsequently, relied
heavily on the decision of the Council of State and focused its reasoning only on
the first applicant, to find that the reductions in her (comparingly high) wages
(from EUR 2.435,83 to EUR 1.885,79) fall within the legislator’s discretion in
setting economic and social policies in times of extreme crisis. The Court also
went through a rather brief proportionality test to find that there was a balance
between the general interest and the protection of the fundamental rights of the
person concerned since the reductions were not such to put on Mrs Koufaki an
excessive burden or to place her below the ‘subsistence threshold’. The latter is a
term developed by the Court with respect to Article 3 of the Convention, which
was not, nevertheless, elaborated by the Court here despite the applicant’s claims.
Thus, it could be argued, that had there been a public sector employee/pensioner
applying before the ECtHR for such reductions of her wages/pensions that risked
her decent living, then maybe the conclusion of the Court would have been
different.52 As a result, the Court found no violation of the right to property,
overlooking though the number of persons represented by ADEDY and poten-
tially affected by the cuts as well as the humanitarian aspects of the crisis in Greece.

However, despite the fact that the Court’s constructive interpretation of the
right to property has resulted in significant openness of the Convention to social
protection, this decision also shows that the scope of the notion of ‘possession’
depends on the entitlements granted within the national legal order and thus the
right to property is to be considered a ‘weak’ right in the context of challenging
austerity measures.53 Consequently, other rights enshrined in the Convention
could possibly provide more protection to vulnerable persons such as those
enshrined in Articles 3, 6, 8, and 11, which were either not invoked by litigants
or invoked but not examined by the Court for purposes of speeding up the
process, albeit to the detriment of proper justification. The same conclusion is
strengthened by the argument, that the use of the subsistence threshold notion in
the interpretation of the right to property seems problematic, since this threshold is
very low, covering only the most basic human needs.54

Finally, the Court, in line with its relevant case law for other countries,55 seems
to be using a language of exceptionality when referring to the financial crisis,
without a single reference though to Article 15 of the Convention (‘derogation in

52 N. K. Gavalas, The Memorandum Between the Hammer and the Anvil: From the Council of State to the
ECtHR, 72(1) Epith.Ergat.Dikaiou 762 (2013) (in Greek).

53 Mola, supra n. 21, at 190.
54 A. Nannery,The ‘Conscience of Europe’ in the European Sovereign Debt Crisis, 113 EUI 31 (2015) http://cadmus.

eui.eu/bitstream/handle/1814/39046/2015_Nannery_LLM.pdf;sequence=1 (accessed 18 July 2019).
55 See e.g. decisions Da Conceição Mateus v. Portugal and Santos Januário v. Portugal, 62235/12 and 57725/

12 (8 Oct. 2013), N.K.M. v. Hungary, 66529/11 (14 May 2013), Frimu and others v. Romania, 45312/
11, 45581/11, 45583/11, 45587/11 and 45588/11 (7 Feb. 2012).
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time of emergency’) by the Court or the Government, something that is also
prevalent in the language of the Greek Council of State. This rhetoric of the law
of emergency in combination with the wide margin of appreciation given to the
legislator in the crisis context –and the consequent enhancement of the principle of
subsidiarity– allow the ECtHR to elaborate less on possible rights’ violations, thus
raising serious concerns about the protection of fundamental rights in times of crisis.

Moreover, as Koufaki and ADEDY but also the cases before the Greek Council
of State analysed above show, the ECtHR and the Council of State applied only
marginal judicial review, being in dubio pro lege and not in dubio pro libertate. They thus
provided a presumption of constitutionality56 to the contested austerity labour
market measures and negated the individual to the detriment of the State’s financial
interests. Therefore, it could be argued that it is unlikely that the ECtHR may act as
a protector of socio-economic fundamental rights in times of crisis, except only in
the case that national courts’ decisions are manifestly unreasonable, patently arbitrary
or discriminatory and affecting the very essence of the individual’s rights.57

4 COURT OF JUSTICE OF THE EUROPEAN UNION

For the reasons discussed below, there have not been so far any cases before the
Court of Justice of the EU challenging Greek labour market reforms. Therefore,
the analysis of the CJEU’s jurisprudence includes cases concerning such reforms in
Portugal and Romania, countries that also received financial assistance under
conditionality being in a similar position with Greece, as well as a case concerning
social security reforms in Greece, which are analogically interpreted.

4.1 C-434/1158, C-134/1259, C-462/1160, C-128/1261, C-264/1262, C-64/1663

The first five cases are preliminary references made by Romanian and Portuguese
courts to the CJEU on the interpretation of Articles 20 (equality before the law),

56 Travlos-Tzanetatos, supra n. 47, at 17–18.
57 I. Pervou, Human Rights in Times of Crisis: The Greek Cases Before the ECtHR, or the Polarisation of a

Democratic Society, 5(1) CJICL 122 (2016).
58 Order of the Court (Sixth Chamber) of 14 Dec. 2011, Corpul Naţional al Poliţiştilor, ECLI:EU:

C:2011:830.
59 Order of the Court (Sixth Chamber) of 10 May 2012, Corpul Naţional al Poliţiştilor, ECLI:EU:

C:2012:288.
60 Order of the Court (Sixth Chamber) of 14 Dec. 2011, Cozman, ECLI:EU:C:2011:831.
61 Order of the Court (Sixth Chamber) of 7 Mar. 2013, Sindicato dos Bancários do Norte and Others, ECLI:

EU:C:2013:149.
62 Order of the Court (Sixth Chamber) of 26 June 2014, Sindicato Nacional dos Profissionais de Seguros e

Afins, ECLI:EU:C:2014:2036.
63 Judgment of the Court (Grand Chamber) of 27 Feb. 2018, Associação Sindical dos Juízes Portugueses,

ECLI:EU:C:2018:117.
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21 (non-discrimination) and 31 (fair and just working conditions) of the EU Charter
of Fundamental Rights (‘EUCFR’). They were submitted in the context of reduc-
tions on the remuneration of public sector employees, imposed by domestic laws
implementing the Council Decisions on the basis of the Excessive Deficit Procedure
and the MoUs signed by those countries with their creditors. Precisely, what the
referring courts asked the CJEU is: (1) whether the principles of equal treatment and
non-discrimination also apply to reductions or non-payment of public sector
employees’ remuneration, (2) whether unilaterally imposed salary cuts are prohib-
ited by the right to working conditions that respect dignity and (3) whether the latter
protects the right to fair remuneration that ensures a satisfactory standard of living,
considering also that there are alternative measures to consolidate public finances. In
any event, the CJEU, in all five cases, held in similar fashion that it lacks jurisdiction
to hear those questions since the preliminary references do not contain evidence that
the laws at stake are implementing EU law and, additionally, the provisions of the
EU Charter are, according to Article 51(1) EUCFR, addressed to Member States
only when implementing EU law. As a result, all references were held inadmissible.

More recent case C-64/16 is also a preliminary reference of a Portuguese court
in the context of temporary reductions in the amount of the remuneration of the
Portuguese Court of Auditors’ members imposed by EU rules, this time on the
interpretation of Article 47 EUCFR (right to an effective remedy and to a fair trial)
and Article 19(1) of the Treaty on the European Union (‘TEU’) (principle of judicial
independence). The referring court asked essentially whether that principle must be
interpreted as precluding measures to reduce the remuneration of the judiciary. The
CJEU went on to hold the claim admissible, paradoxically without referring at all to
its case law on the above-analysed decision or the Florescu case,64 and by avoiding the
question of implementation of EU law and the EUCFR by the adoption of the
domestic laws at stake. This is probably explained by the fact, as clarified on the
examination of the merits of the case, that it was ‘apparent from the information provided
by the referring court that the salary-reduction measures at issue were adopted because of
mandatory requirements linked to eliminating the Portuguese State’s excessive budget deficit
and in the context of an EU programme of financial assistance to Portugal’.65

64 C-258/14 Judgment of the Court (Grand Chamber) of 13 June 2017, Florescu and others, ECLI:EU:
C:2017:448, para. 41, where the CJEU stated that ‘the MoU, although mandatory, contains no specific
provision requiring the adoption of the national legislation at issue in the main proceedings’. The Court there
clearly established that Romania is implementing EU law in accordance with Art. 51(1) of the EU
Charter when carrying out MoU-inspired reforms. It should be noted, that this development definitely
puts judicial scrutiny of the responses to the crisis, which so far was left to national and international
fora only, in the hands of the CJEU and confirms clearly the Member States’ duties under the EU
Charter in the financial assistance framework.

65 C-46/16, supra n. 63, para. 46.
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On the merits of the case, the Court of Justice, most probably influenced
by the on-going rule of law crisis in Poland, focused solely on the interpreta-
tion of Article 19(1) TEU and not Article 47 EUCFR, to declare itself
competent – directly from the EU Treaties– to judge on the independence of
national judges who apply and interpret EU law, even if there is no EU element
in its sources of law (e.g. a directive).66 Nevertheless, in the present case, it held
that salary-reduction measures linked to requirements to eliminate an excessive
budget deficit and to an EU financial assistance programme do not impair the
independence of the members of the Portuguese Court of Auditors.

4.1[a] Comments

In the first five cases, the question whether austerity-based labour market reforms
breach the EU Charter was not answered,67 with the CJEU legalistically, on the
one hand, blaming the referring courts for not clearing out the link between the
contested acts and EU law and/or, on the other hand, considering that the MoUs
are not part of EU law at all. However, the Court of Justice could have displayed
more proactivity by seeking to reformulate the questions or rearticulating the
referrals as it has done in the past in many cases.68 Nevertheless, after its important
ruling in Florescu,69 the CJEU has changed its stance towards the admissibility of
preliminary references, in which litigants challenge national measures, at least in
relation to the balance of payments financial assistance framework and pension
reforms.70 This precedent was to a degree followed by the Court in C-46/16, in
which it declared the preliminary reference admissible, without though any refer-
ence to fundamental rights under the EUCFR. The Grand Chamber, nevertheless,
rejected the claim on the merits due to the specific circumstances under which the
reductions in remuneration of judges were applied (limited reduction, wide

66 M. Taborowski, CJEU Opens the Door for the Commission to Reconsider Charges Against Poland,
Verfassungsblog (2018), https://verfassungsblog.de/cjeu-opens-the-door-for-the-commission-to-
reconsider-charges-against-poland/ (accessed 18 July 2019).

67 It should be noted, that before C-128/12, supra n. 61, was referred to the CJEU, the Portuguese
Constitutional Court in case 353/2012, supra n. 40, found the public sector pay cut to contravene the
equality provision of Art. 13 of the Portuguese Constitution.

68 M. Markakis & P. Dermine, Bailouts, the Legal Status of Memoranda of Understanding, and the Scope of
Application of the EU Charter: Florescu, 55(2) Common Mkt. L. Rev. 14 (2018).

69 In Florescu, the national court, perhaps learning from earlier failures, sent a more precise and wide-
ranging reference; C. Kilpatrick, The EU and Its Sovereign Debt Programmes: The Challenges of Liminal
Legality, 70(1) CLP 9 (2017). Nevertheless, the CJEU found no violation of Art. 17(1) –right to
property– of the EUCFR.

70 Note that according to Markakis & Dermine, supra n. 68, at 16, de lege ferenda the Florescu’s ratio
decidendi and thus the applicability of the EU Charter could extend to all financial assistance
frameworks.
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application, temporary nature), that do not violate judicial independence under
Article 19(1) TEU.

It is apparent that the CJEU, in the above-mentioned preliminary references,
is trying to avoid the politically sensitive issue of fundamental rights’ breaches
under the EUCFR by national labour market measures initially at the admissibility
stage and more recently on the merits, albeit in an inconsistent manner considering
its previous case law. In fact, it could be argued, that to accomplish that result, the
Court in its latest judgment has transformed a case that initially seemed to concern
review of austerity measures and the EUCFR’s applicability in national measures
implementing MoUs, into something radically different, that is an opportunity to
bolster its own role in the Polish and the Hungarian rule of law debate.71 Thus, as
can be understood, the difficulties also for Greek courts in making a preliminary
reference to the CJEU are obvious and that explains why no cases have been noted
so far challenging labour market reforms in Greece before the CJEU. Therefore,
the question whether labour market reforms in Greece and other countries under
financial assistance are in conformity with the EUCFR is still to be answered by
the CJEU, which favours case by case findings in that context.

4.2 T-531/14 SOTIROPOULOU AND OTHERS V. COUNCIL OF THE EU

The plaintiffs, in this case, used to be employees of the Hellenic
Telecommunications Organization that have now retired and receive old-age
pensions from two pension funds. On 15 July 2014 they filed an action for
damages against the Council of the EU and its decision No. 2010/320 (among
others) on the basis of the Excessive Deficit Procedure (Articles 126(9) and 136 of
the Treaty on the Functioning of the European Union (‘TFEU’)), which notifies
Greece to take deficit reduction measures under fiscal consolidation to improve the
competitiveness of the economy. The legal basis of their complaints was Article 1
(human dignity), Article 25 (rights of the elderly) and Article 34 (social security and
assistance) of the EUCFR. The measures, as implemented by statutory acts and
circulars of the pension funds, against which the plaintiffs complained, included
inter alia reductions of pensions (and of their ceiling) as well as other reforms of the
Greek social security system.

At the admissibility stage, the Council argued that the contested decisions
contain measures only of a general nature and it is the duty of the national legislator
under ‘wide autonomy and discretion’ to define their content in statutory acts, there-
fore the Greek courts and not the General Court (‘GC’) should be competent to

71 M. Bonelli & M. Claes, Judicial Serendipity: How Portuguese Judges Came to the Rescue of the Polish
Judiciary, 14(3) EuConst 641–642 (2018).
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examine the complaint at stake. The plaintiffs replied that the Greek legislator was
obliged to enact the statutes implementing the contested Council decisions under
the threat of the imposition on Greece of the sanctions provided in Articles 126(9)
and 11 TFEU. In addition, the contested decisions imposed the adoption of highly
detailed specific measures, covering a wide range of public policies, including social
security and the pension system.

The GC’s reaction, in line with the Ledra Advertising case,72 was to declare the
action for damages admissible. It stated that to have jurisdiction in such a case of
contractual liability (Articles 268 and 340 TFEU), the damage must be caused by
an action of the institutions, bodies, offices and agencies of the European Union or
their servants in the exercise of their duties, and not by national institutions. What
is more, this observation is also relevant for the examination of the merits of the
action, as it is one of the three elements needed to establish the Union’s liability
(action, damage, causal link). In this case, the alleged damage was attributable to
the Council as it was a direct consequence of the contested decisions.

On the merits of the case, the plaintiffs claimed that the cuts in pensions are
excessive and disproportionate and do not respect the fair balance between the
requirements of the general interest and the protection of fundamental rights
enshrined in Articles 1, 25 and 34 of the EUCFR. The GC rejected the claims
and stated that although the Council had wide discretion when adopting the
contested decisions, justified by the fact that they are economic policy choices, it
was not manifestly unjustified to provide for various cost-saving measures,
including pension schemes. Thus, the Council did not exceed the limits of its
wide discretion by adopting these decisions. This is justified, according to the
GC, by the exceptional situation under which the contested decisions were
adopted, i.e. at a time in which the deterioration of the public finances of the
Hellenic Republic threatened the financial stability of both Greece and the
Eurozone in general and the measures at stake were already in-depth discussed
by the Greek government and the so-called Troika, as foreseen in the First
MoU.

Furthermore, the GC referred to the rights of the elderly and the right to
access to social security benefits and services to state that they are not absolute,
which means that their exercise may be limited (Article 52 EUCFR) where
justified by objectives of general interest and where restrictions are necessary and
correspond to these objectives. More specifically, the measures at stake cutting
pensions correspond to the general interest objectives of ensuring fiscal consolida-
tion, reducing public expenditure and supporting the pension system of Greece

72 C-8/15, Judgment of the Court (Grand Chamber) of 20 Sept. 2016, Ledra Advertising Ltd and Others v.
European Commission and ECB, ECLI:EU:C:2016:701.
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and, consequently, to the Union objective of ensuring budgetary discipline for
Eurozone Member States to guarantee the financial stability of the euro area.
Therefore, they are not unjustified restrictions, nor constitute excessive and unac-
ceptable interference affecting the very substance of those rights. Moreover, the
plaintiffs failed to demonstrate a flagrant infringement by the Council of a rule of
law conferring rights on individuals.

4.2[a] Comments

Case Sotiropoulou is a recent example of the ‘imputability’ of the Union’s Economic
Governance, as although the Council adopted a formal decision translating a
Memorandum of Understanding, there is no responsibility of the EU for the
pension reforms in Greece.73 If we apply mutatis mutandis the reasoning of the
Court to labour market reforms in Greece and try to anticipate the outcome of a
case challenging, through an action for damages, e.g. cuts in wages and allowances
of public servants, it is highly likely that the conclusion will be the same. The GC
declares the action admissible, which seems, as in Ledra Advertising, to open the
Court’s door to more similar challenges under the financial assistance framework.
However, that is to be considered only a Pyrrhic victory for litigants. In reality, the
Court’s reasoning on the merits of the case shows that it raises high procedural
barriers by the way it approaches the elements needed to establish an EU action for
damages,74 and, specifically, the need for the EU to have committed a sufficiently
serious breach by manifestly and gravely disregarding the limits of its discretion.

In addition to that, the Court also raises substantive barriers by going through
a very brief proportionality test, asserting, on the one hand, that Articles 25 and 34
of the EU Charter are not absolute and their exercise may be limited by reasons of
general interest –in this case fiscal consolidation– and, on the other hand, that the
Council has a wide margin of appreciation in that context. Nonetheless, the Court
makes no reference to the invoked human dignity under Article 1 of the EU
Charter and does not examine at all whether the plaintiffs’ decent standard of living
has been affected. As a result, the contested decisions containing pension reforms
challenged in this case do not infringe, according to the GC, the EUCFR.

5 EUROPEAN COMMITTEE OF SOCIAL RIGHTS

It should be noted, as a preliminary remark, that the ECSR is a quasi-judicial body
established by the Council of Europe to monitor compliance with the ESC,

73 S. Adalid, T-Dem Versus Economic Meta-policy: The Means and the Ends, 3(1) Eur. Papers 22 (2018).
74 Kilpatrick, supra n. 69, at 14.
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following to a degree the interpretive methods of the ECtHR. The ESC is
considered the most important legal instrument with respect to social rights
protection in Europe, and a counterpart with close ties to the ECHR. Notably,
all EU Member States are contracting parties, albeit with slightly variable commit-
ments, to the 1961 ESC and/or the 1996 Revised ESC, which is gradually
replacing the former treaty. Compliance is monitored through two mechanisms
that work complementary: the national reporting system and the procedure of
collective complaints, directly submitted to the Committee by social partners at the
national level and (international) non-governmental organizations (NGOs) holding
participatory status with the Council of Europe.

The collective complaints decisions of the Charter’s authoritative monitoring
body, the ECSR, must be respected by the State concerned although they are not
enforceable in the domestic legal order as courts’ judgments.75 They are declara-
tory, namely, they set the law, thus requiring national authorities to take measures
to give them effect under domestic law and national courts to grant them great
weight when exercising treaty-based review of domestic legal provisions. In the
following pages, three cases brought before the Committee under the collective
complaints procedure concerning austerity-based labour law reforms in Greece and
their conformity with provisions of the ESC are discussed.

5.1 GENOP-DEI AND ADEDY V. GREECE, COMPLAINTS NO. 65-66/2011, DECISION ON

THE MERITS OF 23 MAY 2012

Complaints Nos 65/2011 and 66/2011 were submitted to the Committee by the
‘General Federation of Employees of the National Electric Power Corporation’
and the ‘Confederation of Greek Civil Servants’ Trade Unions’ on the same day,
21 February 2011. In complaint No. 66/2011, they argued that special apprentice-
ship contracts between employers and individuals aged fifteen to eighteen exclud-
ing them from labour law protection as well as measures enabling the employment
of new entrants to the labour market aged under twenty-five with a reduced (84%)
minimum or daily wage, violate plenty of the Social Charter’s provisions.76 In
complaint No. 65/2011, the organizations claimed that the possibility of dismissing
a person without notice or severance pay during the one-year ‘probation period’ in

75 National courts, however, should ex post intervene in domestic disputes to examine the measures
condemned by the Committee in light of its decisions. P. Stagkos, The Collective Complaints Procedure of
the European Committee of Social Rights and Compliance with the Decisions, with Emphasis on the Greek
Experience, 72(1) Epith.Ergat.Dikaiou 172–174 (2013) (in Greek).

76 Articles 1(1) –full employment–, 1(2) –right to earn a living in an occupation freely entered upon–,
7(2) –higher minimum age of admission for children and young persons to dangerous and unhealthy
employment–, 7(7) –three weeks annual holiday with pay–, 7(9) –regular medical control–, 10(2) –
system of apprenticeship– and 12(2) –satisfactory level of social security level– of the 1961 Charter.
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an open-ended contract violates Article 4(4) (reasonable period of notice for
termination of employment) of the ESC. In addition, they argued that the
possibility of a company-level collective agreement to derogate from the provisions
of a sector-level collective agreement leading to deterioration in working condi-
tions, as well as the capability of trade unions of different levels to conclude a
company-level collective agreement, if there is no trade union in the enterprise,
violate Article 3(1)a of the 1988 Additional Protocol to the ESC (right to take part
in the determination and improvement of the working conditions and working
environment).

The respondent Government defended its policy choices in both complaints.
In complaint No. 66/2011, it claimed that special apprenticeship contracts are
means of integrating young people into the labour market, thus creating the
preconditions for stable employment and providing incentives to employ workers
under twenty-five to reduce unemployment. After all, the protective provisions of
labour law also cover young persons. In complaint No. 65/2011, the respondent
Government argued that the current economic crisis and the unstable nature of
Greek enterprises’ business activities justify the initial instability in employment
during the probation period. What is more, the measures at stake do not violate
the freedom of collective bargaining, as only the legal representatives of workers at
company-level have the right to conclude company-level collective agreements.

Before addressing the merits of the case, the Committee made in both cases
similar preliminary observations that it also took into account when examining one
by one the alleged violations of the Social Charter. Citing its XIX-2 (2009)
Conclusions, the Committee emphatically reiterated its non-regression stance
towards social rights, according to which:

the economic crisis should not have as a consequence the reduction of the protection of
the rights recognized by the Charter. Hence, the governments are bound to take all
necessary steps to ensure that the rights of the Charter are effectively guaranteed at a
period of time when beneficiaries need the protection most.77

Hence, it may be reasonable, in the view of the Committee, for the crisis to
prompt changes in legislation, including labour law, to reduce public spending,
however they should not excessively destabilize the situation of those who enjoy
the Social Charter’s protection. Otherwise employees would have to bear an
excessively large share of the crisis’ consequences that might probably make the
crisis even worse.

Addressing the merits of complaint No. 66/2011, the Committee found
primarily no violation of Article 1(1) of the ESC with respect to the complainants’

77 European Committee of Social Rights, General Introduction to Conclusions XIX-2 (2009).
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allegations that there is inadequate job and social protection in special apprentice-
ship contracts. It found no violation either of Article 7(2) and (9), since the
apprentices’ situation satisfies the age limit requirements with respect to danger-
ous/unhealthy occupations and regular medical control. By contrast, it found a
violation of Article 7(7), as young persons are excluded from the scope of labour
legislation and are not entitled to three weeks’ annual holiday with pay, as well as
Article 10(2), since special apprenticeship contracts do not give any indication e.g.
as to how time should be divided between theoretical and practical instruction or
how apprentices/trainees should be selected or remunerated.

Finally, the Committee examined the measure providing for (32%) lower
minimum wages to all young persons up to twenty-five years, to find that although
it considers it permissible to pay a lower minimum wage to younger persons in
certain circumstances, any such reduction should not fall below the poverty level
of the country concerned (i.e. 50% of the national average wage). In the present
case, the minimum wage for young workers was found to be substantially below
the poverty level and consequently in violation of Article 4(1) (right to remunera-
tion that gives a decent standard of living) considered also in the light of the non-
discrimination clause of the 1961 Charter’s Preamble, since the measure was
discriminating against young workers based on age in a disproportionate manner
even under the particular serious economic circumstances.

On the merits of complaint No. 65/2011, the Committee found a breach of
Article 4(4) by the austerity measure that provides for no notice or severance pay
to an employee when her permanent contract is terminated during the one-year
probationary period, as the right to reasonable notice applies to all categories of
employees and also during the probationary period. With respect to the alleged
violation of Article 3(1)a of the 1988 Additional Protocol, the Committee found
that it does not concern the right to collective bargaining and, thus it does not
cover the issue raised by the complainants in this case.78

5.2 GSEE V. GREECE, COMPLAINT NO. 111/2014, DECISION ON THE MERITS OF 23
MARCH 2017

In this case, GSEE (the ‘Greek General Confederation of Labour’) challenged the
anti-crisis legislation, enacted between 2010–2014 in Greece, before the ECSR as
breaching several provisions of the ESC.79 Specifically, GSEE claimed that the

78 In that regard, Greek member of the Committee P. Stagkos dissented to support his argument that Art.
3(1)a covers collective bargaining and that the measure at stake is in breach of that provision.

79 Articles 1(1) and 1(2), 2(1) and 2(5) –right to weekly rest period–, 4(1) and 4(4), 7(5) –fair wage for
young workers and apprentices– and 7(7), 30 –derogations in time of war or public emergency– and
31 –restrictions– of the 1961 Social Charter, as well as Art. 3 of the 1988 Protocol to the Charter.
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laws at stake, which are not, according to statistics, necessary, effective or proportionate
(and definitely not temporary), dismantle the existing systemof employment negotiations
between social partners and allow the employers to be discharged from their obligations
arising from collective agreements and arbitration. In addition, working conditions and
pay terms are downgraded in a discriminatorymanner for youngworkers under 25. The
introduction of ‘associations of persons’ as well as the rise of company-level agreements
shift the employment relationship from sector to company-level or to the individual
worker-level, where the employer is in a dominant position. What is more, GSEE
complained about the reduction of rest hours from 12 to 11 hours, the reduction of
severance pay as well as other measures that result in increased work intensity. It also
claimed that reductions of the minimum wage in conjunction with the rise in social
contributions and taxes and even further reductions of young persons’ wages under
twenty-five are contrary toArticle 4 of theESC. Finally, themeasures at stake concerning
children and young persons/apprentices breach, according to GSEE, Article 7 of the
Social Charter.

Interestingly, the Greek Government’s response was not to dispute the merits
of the case as it did in GENOP-DEI and ADEDY v. Greece, but to make a political
claim that it respects Greece’s international obligations (including those under the
ESC) by putting forward policies that try to replace the austerity programmes with
humanitarian measures for the most vulnerable of the society and measures that
reconstruct labour law deregulation. The shift in the Government’s response in
those two cases is explained by the fact that at the time it submitted its observations
in this case, the self-proclaimed anti-austerity Cabinet of A. Tsipras of the
‘SYRIZA’ party in a coalition with the ‘Independent Greeks’ party were in charge,
whereas in GENOP-DEI and ADEDY v. Greece the Cabinet of A. Samaras of the
‘New Democracy’ party in a coalition with the ‘PASOK’ party were in charge.
The new Greek Government probably saw this case before the ECSR as an
opportunity to strengthen its position at a pan-European level and gain a negotiat-
ing advantage, at a time that the negotiations of Greece with its creditors were still
on-going, by putting the blame on them for the disputed legislation.

Thus, this case ends up being a paradoxical dispute of the respondent
Government joining forces in a way with the complainant organization against
the so-called ‘Troika’ and in particular the European Commission, that was invited
by the Committee to submit observations in this case.80 The European
Commission, on its part, denied responsibility for those measures claiming that
they are the consequence of serious imbalances of earlier origin and they were

80 N. A. Papadopoulos, Austerity Measures in Greece and Social Rights Protection Under the European Social
Charter: Comment on GSEE v. Greece Case, Complaint No. 111/2014, European Committee of Social
Rights, 5 July 2017, 10(1) Eur. Lab. L.J. 93 (2019).
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necessary for Greece to remain in the Eurozone. By contrast, the European Trade
Union Confederation argued that the measures were neither necessary nor pursu-
ing a legitimate aim since there were alternative measures available for the
Government that it did not consider.81

The Committee commenced its assessment by examining Articles 30 and 31 of the
Social Charter. It considered the large number of victims of the measures at stake, the
large number of evoked provisions, and the persistent nature of the alleged violations as
examined in relevant complaints, to state that the legitimate aim of the measures pursued
through austerity is the public interest and the legislature has a margin of appreciation in
defining it. Nevertheless, the public international human rights obligations of a state
oblige it, evenwhen defining public interest during a severe economic crisis, to maintain
an adequate level of balanced protection for basic social needs, especially for the most
vulnerable. In addition, states are required to consider alternative and less restrictive
measures, which the Government failed to do in this case.

Subsequently, the Committee recognized that unemployment in Greece has
reached dramatic levels, however, it was not convinced that the invoked measures
were the only and direct cause of the (un)employment situation in Greece as other
factors may have played a role. Thus, it found no violation of Article 1(1) of the Social
Charter. It did find, though, a violation of Article 1(2) since the extent of the reduction of
the minimum wage and the fact that it applied to all workers under twenty-five was
disproportionate to the legitimate aims pursued even under the present economic
circumstances. In a similar manner, the Committee found a violation of Article 2(1)
since no rule set an upper limit on weekly work hours nor provided for a minimum
weekly rest period, which could mean that a worker in Greece may have to work up to
an unreasonable seventy-eight hours per week. Moreover, the Committee was not
persuaded by the (lack of) arguments of the complainant concerning the alleged violation
ofweekly rest protection and found no violation of Article 2(5) since themeasures do not
contain provisions that result in exceeding a working time of six days per week.

With respect to Article 4 of the ESC, the Committee relied on gross figures
and held that the reduced statutory minimum wage for everyone and especially for
workers under twenty-five years is ‘manifestly unfair’ and thus contrary to Article 4
(1), as it is far below the established thresholds set by the Committee and is
discriminatory based on age in light of the Preamble of the 1961 Charter. Since
the same threshold applies to workers of 15–18 years, the Committee held that
there is also a violation of Article 7(5). In addition, the Committee, as in GENOP-
DEI and ADEDY v. Greece, found once again a violation of Article 4(4) since no
periods of notice or severance pay in case of termination of the employment
contract during the probation period exist in the Greek legal order,

81 Such as combating waste of public funds. See GSEE v. Greece, para. 38.
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notwithstanding the Committee’s warnings. The above-mentioned case was cited
by the Committee to also find a violation of Article 7(7) of the ESC since Greece
continues not to provide for three weeks’ annual holiday with pay. Finally, Greece
was found by the Committee to be violating Article 3 of the 1988 Additional
Protocol to the ESC due to the abolishment of the existing collective bargaining
system, prompted by the austerity measures at stake.

5.2[a] Comments

It is apparent from the above cases that although the Committee has shown attention for
the interpretivemethods of theECtHR, it follows its owndifferent path of reasoning that
gives lesser importance to the margin of appreciation doctrine82 and puts more intensity
on the review of the legislator’s choices. Employing very permissive admissibility criteria,
it examines in-depth the Greek labour law reforms brought before it in light of several
internationalmaterials and under the scope of its established quasi-case lawon the relation
between social rights and economy, regardless of whether those measures were taken
under exceptional crisis circumstances or not. It is notable, that for the Committee, the
debt crisis is not a reason to lower the protection of the ESC or to justify violations of
fundamental rights, but on the contrary, a reason to strengthen protection, asworkers and
vulnerable persons are those who bear the consequences of the crisis in the harshest way.

In addition, the Committee does not hesitate to assess in detail the adequacy of the
measures and methods chosen by the national authorities to tackle the crisis in light of
alternative less restrictivemeasures, or to setminimumwage or poverty thresholds.83 As a
result, it keeps condemningGreece for violating plenty of core labour rights enshrined in
the Social Charter by implementing labour law reforms during the crisis, while paying
attention to the cumulative effect of labour and other (e.g. tax) measures on affected
groups of people84 as well as to the principle of non-regression.85

82 Mola, supra n. 21, at 182.
83 See also IKA-ETAM v. Greece, Complaint No. 76/2012, decision on the merits of 7 Dec. 2012, in

which the Committee adopts a minimum core approach.
84 See also the following report of the ILO, in which the Committee on Freedom of Association declares

the incompatibility of Greek austerity labour law measures with ILO Conventions Nos 87, 98, 151
and 154. ILO-Governing Body; Reports of the Committee on Freedom of Association, 365th Report of the
Committee on Freedom of Association, GB.316/INS/9/1 223–274 (2012), http://www.ilo.org/gb/
GBSessions/GB316/ins/WCMS_193260/lang–en/index.htm (accessed 18 July 2019). For a (critical)
review of the approach of the Committee on Economic, Social and Cultural Rights on austerity
measures and their compatibility with the ICESCR in general see J. Wills & B. TC. Warwick,
Contesting Austerity: The Potential and Pitfalls of Socioeconomic Rights Discourse, 23(2) Ind. J. Global
Legal Stud. 637 et seq. (2016).

85 It should be noted, that the Committee’s decision in complaint No. 111/2014 is also to be considered
very important with respect to the interpretation of Art. G of the Charter regarding restrictions to the
application of the Charter rights. See ECSR, Digest of the Case Law of the European Committee of Social
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It is important to emphasize at this point the importance of these decisions
for the Greek legal order since the ESC is an international treaty that has been
incorporated into domestic law as a statutory act of the Greek parliament,86

thus prevailing over any contrary provision of ordinary legislative acts on the
basis of Article 28(1) of the Greek Constitution. The case law of the Council of
State has also provided direct effect to at least one of the Charter’s provisions,
as interpreted by the ECSR, and, thus does not deny in principle the Charter’s
self-executing character.87 The fact, however, that many of the measures, for
which the Committee keeps condemning Greece over and over in different
complaints, are still in force show, on the one hand, the unwillingness of the
national courts88 and authorities to respect the Charter and the Committee’s
decisions, and on the other hand the inadequacy of the Committee’s acquis to
enforce changes in the Greek legislation and case law. A new interesting
development that may provide, nonetheless, new impetus to (non-)compliance
with the ESC and the Committee’s output is the recent ratification and
acceptance by Greece of all the articles of the Revised ESC,89 that lays down
even higher standards of social rights protection.90 Finally, the analysed deci-
sions are also indirectly relevant for the EU legal order, since although the EU
has not acceded to the ESC and it is highly doubtful whether it will do so in
the future, many Charter rights are guaranteed by and are to be relied upon to
guide the consistent interpretation of the EU Treaties,91 the EUCFR and its
general principles, as well as EU legislation or developments under the
European Pillar of Social Rights.

Rights 234 et seq. (2018), https://rm.coe.int/digest-2018-parts-i-ii-iii-iv-en/1680939f80 (accessed 18
July 2019).

86 Law 1426/1984.
87 See Council of State Decision No 1571/2010 (2010) concerning Art. 1(2) of the European Social

Charter. The Charter’s effects in the case law of the Greek Supreme Civil and Criminal Court (Areios
Pagos) are however negligible.

88 Compare the series of Spanish courts’ decisions that heavily rely on the ECSR’s decisions condemning
Greece in Complaints Nos 65/2011 and 76–80/2012 and find violations of the ESC in similar cases,
even despite the fact that Spain has not yet ratified the Collective Complaints Protocol. See on this C.
Salcedo Beltrán, La Charte Sociale Européenne: une arme face aux réformes anti-crise mises en place en Espagne,
8(2) Lex Social: Rev. Der. Social. 351 (2018).

89 See Law 4359/2016.
90 See in that regard recent Decision No. 3220/2017 of the First Instance Civil Court of Piraeus, the first

to be adopted after the ratification of the Revised ESC by Greece, which is considered of historical
significance for applying directly, without the need for implementing legislation, and horizontally (in a
case between two private parties) Art. 24 of the Revised Charter on a case of abusive dismissals, thus
altering the physiognomy of the settled Greek dismissal law and judicial practise. See on this C.
Tsimpoukis, Some Brief Notes on Decision No. 3220/2017 of Piraeus’ Single-Member Court of First Instance,
8(1) Lex Soc.: Rev. Der. Social. 18 (2018).

91 See Art. 151 TFEU and Explanations to the Charter, Title IV-Solidarity, Arts 27–35.
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6 CONCLUSIONS

The main purpose of this study was to examine the paths of judicial reasoning that
supranational and Greek bodies adopt in fundamental rights cases challenging
austerity-based labour market reforms implemented in Greece during the
European Debt Crisis. As has been shown, the chosen (quasi)judicial bodies have
followed different paths of reasoning in the discussed cases regarding infringements
of fundamental rights by labour market reforms in Greece, which could even be
regarded as conflicting at several instances.92 They reflect in that way the well-
known particularities and discrepancies of fundamental rights protection in Europe
as well as the obstacles and limitations that litigants might encounter when invok-
ing fundamental rights before different bodies to contest austerity.

It is noteworthy, that the diverse interpretive tools that the bodies have
employed during the crisis have created a situation of legal uncertainty to the
detriment of fundamental rights protection, which seems to play only a marginal
role in the discussion of the implications of austerity, one decade after the onset of
the crisis. Although a body of (quasi)case law condemning Greece for imposing
austerity-based labour market reforms to implement Economic Adjustment
Programmes has developed, many of the decisions finding violations come from
the quasi-judicial European Committee of Social Rights, and domestic courts,
mostly lower ones, as well as from the Greek Council of State but only in a number
of decisions delivered during the second half of the crisis period (2014–). The CJEU,
the ECtHR, or the Council of State in its early decisions seem reluctant to take this
case law into consideration and delve, in that context, into ‘judicial dialogue’, or
more broadly into interaction with bodies responsible for the application of funda-
mental rights provisions. Such an interaction could prove to be an essential tool for
the peaceful coexistence and harmonious relations of the different legal systems.

Through these findings, this study has also highlighted the conflicting relation-
ship of social rights with economics and in general economic and fiscal considera-
tions imposed by a constitutionalized version of austerity in times of crisis and
beyond.93 As is evident in the reasoning of some of the bodies, the State’s cash
interests, the country’s financial and fiscal situation and the socio-economic policy
choices of the legislator are prioritized, thus legitimizing austerity’s implications on
fundamental rights, which are marginally reviewed during the European Debt Crisis.
The bodies’ denial to look in substance into alternative less restrictive measures, that

92 On the matter of conflicts between the EU and the ESC in general see M. Rocca, Enemy at the (Flood)
Gates: EU ‘Exceptionalism’ in Recent Tensions with the International Protection of Social Rights, 7(1) Eur.
Lab. L.J. 52 (2016).

93 See on this in general Economic and Social Rights in a Neoliberal World (G. MacNaughton & F. F. Frey
eds, Cambridge University Press 2018).
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may not excessively affect individuals’ fundamental rights when going through the
proportionality test, is representative of that conflicting relationship. In particular, the
nature of certain social rights is such, that identifying alternatives to austerity-based
labour market measures that respect social rights may also have the consequence of
favouring specific socio-economic policies. Nevertheless, such favouring also occurs,
conversely, when courts such as the CJEU refuse to go into the merits of the case
and let austerity-based reforms ‘compete’ with such standards; and even when they
do so, they provide inconsistent and incomplete tests of interpretation, thus legit-
imizing almost unconditionally the legislator’s policy choices. Therefore, in the view
of the author, supranational and national courts should play a stronger role in
reviewing the implications of economic policies, such as austerity, on fundamental
rights, and in enhancing the justiciability of social rights especially during crisis-
periods.

To conclude, the findings of this study have a few important implications for
future policy and judicial practice. It is crucial that the EU and the national
legislature show respect towards fundamental rights and the bodies’ decisions point-
ing to violations by taking those findings into consideration either within the EU
Economic Governance Framework, including the post-Memorandum Enhanced
Surveillance Procedure, which Greece has now entered, or even after that, since
most of the contested labour market measures are still in force today and are likely to
be for years to come. The European Pillar of Social Rights might also be of assistance
towards that goal in conjunction with fundamental rights impact assessments.

As a result, the austerity-based labour market reforms adopted in Greece and
other countries throughout the crisis, especially those condemned by supranational
and national bodies such as the reductions of (young persons’) minimum wage,
weekly work and rest arrangements or the weakening of collective bargaining,
need to be abolished and be replaced by the pre-crisis regime strengthened with
further socially protective reforms. Notably, the early post-memorandum policy
actions of the Greek government led by ‘SYRIZA’ (such as the ministerial
decisions extending various sectoral collective labour agreements94 and increasing
the minimum wage95) seemed to be within that scope, thus receiving the dis-
approval of the European Commission.96 It remains to be seen, however, whether

94 See e.g. The Greek Observer, Efi Achtsioglou Signs for Extension of Four Collective Labour Agreements (6
Nov. 2018), http://thegreekobserver.com/politics/article/48198/efi-achtsioglou-signs-for-extension-
of-four-collective-labour-agreements/(accessed 18 July 2019).

95 See Ministerial Decision No. 4241/127 published in the Official Government Gazette on 30 Jan. 2019
(FEK 173B/2019). See e.g. Wage Indicator, Greece to Get New Minimum Wage in 2019 (23 Oct. 2018),
https://wageindicator.org/salary/minimum-wage/minimum-wages-news/greece-to-get-new-mini
mum-wage-in-2019-october-23-2018-1 (accessed 18 July 2019).

96 The European Commission described some of these reforms as ‘posing a risk for the achievement of the
agreed primary surplus target’ and as ‘raising concerns on the achievement of the medium-term budgetary objective’.
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they will be halted or accompanied, and to what extent, by other measures
sufficiently addressing the above-described situation, which may be put forward
by the government of the ‘New Democracy’ party that is currently in charge. The
most recent legislative changes advanced by the current government, however, do
not seem to be in this direction.97

With regard to the EU and the Greek executive, as the ECSR has pointed
out, it is imperative that they respect Greece’s public international human rights
obligations as observed by supranational treaty-monitoring bodies, as well as the
fundamental principle pacta sunt servanda. The ESC and the comprehensive quasi-
case law that the ECSR has developed to interpret it, could be the point of
reference in that context, with a view of integrating the ESC’s standards into the
EU’s and Greece’s legislation and policies. What is more, notions such as ‘mini-
mum core’ or other thresholds that the ECSR has established in its quasi-case law
could also be a source of inspiration for the ECtHR, which, as seen, keeps a hands-
off approach during the Crisis, enlarging the margin of appreciation doctrine and
leaving more room for economic considerations. They could similarly influence
the CJEU, which seeks to avoid the sensitive question of fundamental rights
breaches in the confrontation of the Greek crisis. It is, finally, equally important,
as the coronavirus outburst has already brutally demonstrated, that national judges
refrain from exercising judicial restraint and start applying a stronger form of
control in the field of social policy in times of crisis. In doing so, it is essential
that they engage more actively with supranational fundamental rights standards, as
interpreted by their monitoring bodies, as well as with national constitutional
standards through a proper and complete proportionality test.

European Commission, Enhanced Surveillance Report-Greece 5 (June 2019), https://ec.europa.eu/info/
sites/info/files/economy-finance/ip103_en.pdf (accessed 17 July 2019).

97 See e.g. Law 4623/2019 and Law 4635/2019 making regressive changes inter alia to the collective
bargaining and arbitration framework.
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